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such employee, former employee, or applicant
for employment, as a result of a prohibited per-
sonnel practice described in section 2302(b)(8),
seek corrective action from the Merit Systems
Protection Board. '

(b) This seetion may not be construed to pro-
hibit any employee, former employee, or appli-
cant for employment from seeking corrective
action from the Merit Systems Protection
Board before seeking corrective action from the
Special Counsel, if such employee, former em-
ployee, or applicant for employment has the
right to appeal directly to the Board under any
law, rule, or regulation.

(c)(1) Any employee, former employee, or ap-
plicant for employment seeking corrective
action under subsection (a) may request that
the Board order a stay of the personnel action
involved.

(2) Any stay requested under paragraph (1)
shall be granted within 10 calendar days (ex-
cluding Saturdays, Sundays, and legal holidays)
after the date the request is made, if the Board
d:etermlnes that such a star would be appropri-
ate.
(3)A) The Board shail allow any agency
which would be subject to a stay under this
subsection to comment to the Board on such
stay request.

(B) Except as provided in subparagraph (C), a
stay granted under this subsection shall remain
in effect for such period as the Board deter-
mines to be appropriate.

(C) The Board may modify or dissolve a stay
under this subsection at any time, if the Board
determines that such a modification or dissolu-
tion is appropriate.

(d)(1) At the request of an employee, former
employee, or applicant for employment seeking
corrective actlon under subsection (a), the
Board may issue a subpoena for the attendance
and testimony of any person or the production
of documentary or other evidence from any
person if the Board finds that such subpoena is
gecessa.ry for the development of relevant evi-

ence. .

(2) A subpoena under this subsection may be
issued, and shall be enforced, in the same
manner as applles in the case of subpoenas
under section 1204.

(e)(1) Subject to the provisions of paragraph
(2), in any.case involving an alleged prohibited
personnel practice as described under section
2302(b)(8), the Board shail order such correc-
tive action as the Board considers appropriate
if the employee, former employee, or applicant
for employment has demonstrated that a dis-
closure described under section 2302(b)(8) was a
contributing factor in the personnel action
which was taken or is to be taken agalnst such
employee, former employee, or applicant.

(2) Corrective action under paragraph (1)
may not be ordered i{f the agency demonstrates
by clear and convincing evidence that it would
have taken the same personnel action in the ab-
sence of such disclosure.

(f)(1) A final order or decision shall be ren-
dered by the Board as soon as practicable after
the commencement of any proceeding under
this section.

(2) A decision to terminate an Investigation
under subchapter II may not be considered in
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g.lny action or other proceeding under this sec-
on.

(g)1) If an employee, former employee, or
applicant for employment is the prevailing
party before the Merit Systems Protection
Board, and the decision is based on a finding of
a prohibited personnel practice, the agency in-
volved shall be liable to the employee, former
employee, or applicant for reasonable attor-
ney's fees and any other reasonable costs in-
curred.

(2) If an employee, former emloyee, or appli-
cant for employment is the prevailing party in
an appeal from the Merit Systems Protection
Board, the agency involved shall be liable to
the employee, former employee, or applicant
for reasonable attorney's fees and any other
reasonable costs incurred, regardless of the
basis of the decision.

(h)(1) An employee, former employee, or ap-
plicant for employment adversely affected or
aggrieved by a final order or decision of the
Board under this section may obtain judlcial
review of the order or decision.

(2) A petition for review under this subsection
shall be filed with such court, and within such
time, as provided for under section 7703(b).

(1) Subsections (a) through (h) shall apply in
any proceeding brought under section 7513(d)
if, or to the extent that, a prohibited personnel
pracglce as defined in section 2302(b)(8) is al-
leged.

() In determining the appealability of any
case involving an allegation made by an indlvid-
ual under the provisions of this chapter, nel-
ther the status of an individual under any re-
tirement system established under a Federal
statute nor any election made by such {ndlvid-
ual unctler any such system may be taken into
account,

(Added Pub. L. 101-12, § 3(aX(13), Apr. 10, 1989,
103 Stat. 29.)

EFreECTIVE DATE

Subchapter effective 80 days following Apr, 10, 1989,
see section 11 of Pub. L. 101-12, set out as an Effective
l::&:e it:‘f 1989 Amendment note under section 1201 of
this title.

Srcr1oN REFERRED TO IN OTHER SECTIONS

This section is referred to In sections 1212, 1214,
1222, 2303 of this title; title 10 section 2409a; title 22
section 4139,

§ 1222, Availability of other remedles

Except as provided in section 1221(1), nothing
in this chapté: or chapter 23 shall be construed
to limit any rizht or remedy available under a
provision of statuite which is outside of both
this chapter and chapter 23.

(Added Pub. L. 101-12, § 3(a)(13), Apr. 10, 1989,
103 Stat. 31.)

CHAPTER 15—-POLITICAL ACTIVITY OF
CERTAIN STATE AND LOCAL EMPLOYEES

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 1212, 1215,
1216, 1302, 4703 of this title; title 23 section 142; title
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42 sections 2096e, 3056, 4726, 9851, 9004; title 49 App.
section 1604.

PART III-EMPLOYEES

Subpart A—General Provisions
CHAPTER 21--DEFINITIONS

f 2101. Civil service; armed fqrces; uniformed services

SHORT TITLE or 1880 AMENDMENT

Pub, L. 101-508, title VII, § 7202(a), Nov. 5, 1880, 104
Stat. 1388-335, provided that: “This section (amending
sections 2105, 3502, 5334, 5335, 5365, 5661, 6308, 6312,
8331, 8347, 8401, 8461, and 8801 of this title and enact-
ing provisions set out as notes under section 2105 of
this title] may be cited as the ‘Portability of Benefits
for Nonappropriated Fund Employees Act of 1890°.”

COORDINATION OF TITLE VII or Pus. L. 101-508 WiTH
SecrIOoN 909 or TITLE 2

Pub. L. 101-508, title VII, § 7301, Nov. 5, 1990, 104
Stat. 1388-341, provided that: “For purposes of section

202 of the Balanced Budget and Emergency Deficit ’

Reaffirmation Act of 1987 (probably means section
202 of the Balanced Budget and Emergency Deflcit
Control Reaffirmation Act of 1987, Pub, L. 100-119,
which was formerly classified to section 809 of Title 2,
The Congress), this title and the amendments made
by this title [amending sections 552a, 2105, 3502, 5334,
5335, 5365, 5551, 8308, 6312, 8331, 8334, 8339, 6342,
8343a, 8347, 8348, 8401, 8420a, 8461, 8801, 8802, 8804,
8806, 8809, and 8910 of this title, enacting provisions
set out as notes under this section and sectlons 552a,
2105, 8334, 8343a, 8348, 8902, 8904, and 8806 of this
title, amending provisions set out as notes under sec-
tions 8343a and 8906 of this title, and repealing provi-
sions set out as notes under sections 8343a and 8348 of
this title] shall be considered an exception under sub-
section (b) of such section.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 18 section 207; title
22 section 3641, title 41 section 423.

§ 2102. The competitive service

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3132 of this
title; title 16 section 3198; title 22 section 3641; title 28
section 569; title 36 section 121; title 42 section 2000e.

§ 2104. Officer

SecTioN REFERRED TO IN OTHER SECTIONS

This section is referred to In section 802 of this title;
title 18 section 202; title 50 section 426.

§ 2105, Employee

[See main edition for text of (a) and (b)]

(c) An employee pald from nonappropriated
funds of the Army and Air Force Exchange
Service, Army and Air Force Motion Picture
Service, Navy Ship’s Stores Ashore, Navy ex-
changes, Marine Corps exchanges, Coast Guard
exchanges, and other instrumentalities of the
United States under the jurisdiction of the
armed forces conducted for the comfort, pleas-
ure, contentment, and mental and physical im-
provement of personnel of the armed forces is
deemed not an cmployee for the purpose of—

(1) laws administered by the Office of Per-
sonnel Management, except
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(A) section 7204;

(B) ac otherwise specifically provided {n
this title;

(C) the Falr Labor Standards Act of 1938;
or

(D) for the purpose of entering into an
interchange agreement to provide for the
noncompetltive movement of employees be-
tween such instrumentalities and the com-
petitlve service; or

(2) subchapter I of chapter 81, chapter 84
(except to the extent specifically provided
therein), and section 7902 of this title.

This subsection does not affect the status of
these nonappropriated fund activities as Feder-
al instrumentalitles,

[See main edition for text of (d) and (e)]

(As amended Pub. L. 101-508, title VII,
§ 7202(b), Nov. 5, 1990, 104 Stat. 1388-335.)

REFERENCES IN TEXT

The Fair Labor Standards Act of 1938, referred to in
subsec. (cX(1XC), is act June 25, 1838, ch. 676, 52 Stat.
1060, as amended, which is classified principally to
chapter 8 (§ 201 et seq.) of Title 29, Labor. For com-
plete classification of this Act to the Code, see section
201 of Title 28 and Tables.

AMENDMENTS

1880—Subsec. (c)(1). Pub, L. 101-508, § 7202(b)(1),
amended par. (1) generally. Prior to amendment, par.
(1) read as follows: “laws (other than subchapter IV of
chapter 53 of this title, subchapter III of chapter 63 of
this title to the extent provided in section 8332(b)16)
of this title, and sections 5580 and 7204 of this title)
administered by the Office of Personnel Management;
or”.

Subsec. (¢)(2). Pub. L. 101-508, § 7202(b)(2), inserted
“(except to the extent specifically provided therein)”
after “chapter 84",

ErrecTivE DATE OF 1980 AMENDMENT

Section 7202(m) of Pub. L. 101-508 provided that:

(1) The amendments made by this section {amend-
ing this section and sections 3502, 5334, 5335, 5365,
65551, 6308, 6312, 8331, 8347, 8401, 8461, and 8801 of
this title) shall apply with respect to any individual
who, on or after January 1, 1987—

“(A) moves without a break i{n service of more
than 3 days from employment in a nonappropriated
fund instrumentality of the Department of Defense
or the Coast Guard that is described In section
2105(c) of titie 8, United States Code, to employment
in the Department of Defense or the Coast Guard,
respectively, that is not described in such section
2105(c); or '

“(B) moves without a break in service from em-
ployment in the Department of Defense or the
Coast Guard that is not described in such section
2105(c) to empioyment in a nonappropriated fund
instrumentality of the Department of Defense or
the Coast Guard, respectively, that is described in
such section 2105(c).

“(2) The Secretary of Defense, the Secretary of
Transportation, the Director of the Office of Person-
nel Management, and the Executive Director of the
Federal Retirement Thrift Investment Board, as appli-
cable, shall take such actions as may be practicable to
ensure that each individual who has moved as de-
scribed under paragraph (1) on or after January 1,
1987, and before the date of enactment of this Act
{Nov. 5, 1980], receives the benefit of the amendments
made by this section as if such amendments had been



